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states that its customers fkquently experience performance problems with those loops.”’ Thus, 
Cavalier proposes language to quire Verizon to provide loops with four wires end-toad when 
Cavalier orders 4-wire DS 1 -compatible loops, rather than substituting 2-wire HDSL DS 1 s with 
4-wire inte~faces.”~ Cavalier states that ordering a 4-wire HDSL loop is not a desirable 
alternative because of lengthier maintenance and repair intervals associated with those loops.’1° 

V a n  responds that, in some cases where Cavalier has ordered a 4wire DSl- 97. 
compatible loop, the deployed network configuration and technology does not allow for the 
provisioning of an end-to-end 4-wire DSl loop without the addition of new elec&onics.fzl In 
those instances, Verizon substitutes a 2-wire HDSL DSl loop with 4-wire interfaces, just as it 
would do for its own retail customer ordering a comparable product.’p Verizon states that this 
network condition is not axatam& ‘ le until its employees an in the field actually seeking to 
provision the loop.” To provide an end-bend 4-wire DSl loop in those instances would 
require it to construct facilities, which is not required by the Act” Verizon furtheT notes that 
Cavalier has other options for providing DSl service, including a 4-wire HDSL loop offerings, if 
Cavalier finds Verizon’s 4-wire DSlcompatible loop offering inadequate.’z Verizon explains 
t ha~  in order to comply with Cavalier’s proposed l a n w ,  it would be required to construct new 
facilities in some instances, which is beyond what is required by the Act.’” 

(i) Discussion 

98. We adopt Verizon’s language, modified as discussed below, because Cavalier’s 
Language would impose obligations beyond what is required by the Act or Commission rules. 
Verizon demonstrates that it only substitutes 2-wire HDSL DSls with 4-wire interfaces when it 
is unable to provision an end-to-end 4-wire DSl loop due to the existing network configuration 
and technology. Thus, because Verizon does not do so for its own retail customers at this time, 
Verizon’s refusal to install new electronics to enable it to provide Cavalier an end-to-end 4-wire 
loop is consistent with the Commission’s rules in this context.32’ Under the Commission’s des,  

’I8 Id. at 30-32. 

’I9 Final Roposcd Language at 8-9 (cavllier Roposed 8 112.9). 

Cavalier Briefat 31. 

V d n  Reply Brkf at 25; Tr. at 433. Thus Cavalier mkharaetwzc ’ s Vcrizoa’s position when it assrrts that ”I 

Verizon seeks the right to substirUte 2-Wire facilities “for no specific mason.” Cavalier Brief at 32. 

”’ VerizoO Reply Brief at 25; Tr. at 434. 

Verizon Reply Brief at 25; Tr. at 430-31 

’24 V d n  Reply Brief at 26. 

Vcrizon Brief at 26-27; Verimn Rebuttal Testimony of Alkrt Panel at 9. 

’26 Verizon Reply Brief at 26. 

”’ Thus, we need not reach the parties’ claims regarding the substitutability of 4-wire HDSL loops when a 4-wk 
end-to-end loop is desired. See Verizon Brief at 26-27; Cavalier Brief at 3 1.  
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Verizon need only perform network modifications if it routinely does so to serve its own 
customers.’*’ Verizon states that, rather than installing new electronics, it makes the same 
substitution of a 2-wire HDSL DSl loop with 4-wire interfaces to serve its own customers.’n For 
clarity, however, we insert the phrase “unlunless Verizon routinely does so to serve its own 
customers” at the end of the sentence “ V d n  will not install new electronics” in section 11.2.9. 

(iii) Arbitrator’s Adopted Contract Language 

99. As discussed above, the Arbitrator adopts the following language: 

11.2.9 “DS-1 Loops” provides a digital transmission channel suitable for the 
transport of 1.544 M b p s  digital signals. This Loop type is more fully described in 
Verizon TR 72575, as revised h m  time to time. The DS-1 Loop includes the 
electronics necessary to provide the DS-I transmission rate. A DS-1 Loop will be 
provided only where the electronics necessary to provide the DS-1 @ammission 
rate are at the requested installation date currently available for the requested DS- 
1 Loop. Verizon will not install new electronics unless Verizon routinely does so 
to serve its own customers. If the electronics necessary to provide Clear Channel 
(B8ZS) signaling are at the requested installation date currently available for a 
requested DS-I Loop, upon request by Cavalier, the DS-1 Loop will be furnished 
with Clear Channel (8ZS) signaling, Verizon will not install new electronics to 
furnish Clear Channel (B8ZS) signaling. Notwithstanding any other provision of 
this Agreement, Verizon will provide DS-1 Loops consistent with, but only to the 
extent required by any applicable order or decision of the FCC or the 
Commission. 

7. Issue C10 (Dark Fiber) 

a. Introduction 

100. The Parties disagree about operational and informational issues associated with 
determining the location and availability of dark fiber. Dark fiber is “unused fiber within an 
existing fiber optic cable that has not yet been activated through optmnics to render it capable of 
carrying communications  service^."^'^ Users of dark fiber loops and dark fiber interoffice 
facilities “provide the electronic equipment necessary to activate the dark fiber strands to provide 
se~ices.””’ Cavalier proposes to expand the information Verizon provides in response to dark 

’” 
Irn 

change, however, such that it routinely installs new ele~eonics in such ciravnstanccs when the existing deployed 
network does not otherwise enable it, we would expea Verbn to do so for Cavalier, as well. Id. 

47 C.F,R 8 51.319(a)(S); Triennial Review Order, 18 FCC Rcd at 17371-78, paras. 632-41. 

Should Verizon’s practices with respect to provisioning 4-wire DSl-compatible loops to its retnil customers 

Triennial Review Order, 18 FCC Rcd at 1716445, para. 3 11 .  

’’I Id. 
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fiber inquiries, particularly when dark fiber is reported as unavailable.’’z To help ensure the 
accuracy of the infonnation it receives, Cavalier further requests changes to the dark fiber field 
survey v s s  to enable Cavalier employees to attend the surveys and to limit the cost of the 
 survey^.'^' In addition, Cavalier seeks to establish a queue for its dark fiber inquiries, giving 
Cavalier priority access to dark fiber on requested routes as it becomes a~ailable.)~‘ Verizon 
states that these additional procedures and processes are burdensome and unnecessary, 
particularly given its willingness to search for alternative routes through intermediate offices in 
order to fill Cavalier’s dark fiber requests.’” 

b. Dark Fiber Inquiries 

(i) Positions of the Parties 

10 1. Cavalier seeks a variety of additional information about the availability of dark 
fiber in Virginia Under Cavalier’s proposal. Verizon would respond to dark fiber inquiries by 
indicating whether dark fiber is “(i) installed and available, (ii) installed but not available, or (E) 
not installed.”3u Cavalier asserts that this would formalize a process similar to Verizon’s cumnt 
practice.’” After a response that dark fiber is not available, Verizon would be required to explain 
why dark fiber is not available, including whether splicing or other work needs to be performed, 
or whether no fiber at all is present between the points specified by Cavalier.”’ In addition, when 
fiber is installed, regardless of availability, Verizon would be quire=d to inform Cavalier of the 
locations of all “pedestals, vaults, [and] other inkmediate points of come& ‘on,” and which 
portions have available fiber.”’ Cavalier claims that it needs this additional infonnation to guide 
its decision whether to continue pursuing dark fiber along particular routes or to particular 
locations, and to help resolve disputes regarding the availability of dark fiber.yo 

102. Verizon responds that additional information is not needed to resolve uncertainty 
about the availability of dark fiber, and that it never has provided the information sought by 
Cavalier in response to dark fiber inquiries.” According to Verizon, in the absence of evidence 

”* Final Proposed Language at 15-17 (Cavaliahposed 0 11.2.15.4). 

331 Id. at 17-18 (Cavalier Proposed 5 11.2.15.5(u)). 

”‘ Id. at 17 (Cavalier Proposed 8 11.2.15.4.1). 

’I5 V&n Briefat 30-37. 

If‘ Final Proposed Language at 15-17 (Cavalier Proposed 5 11.2.15.4). 

’” 
”* 

I” Id. 

’40 cavalier Brief at 45-46. 

Verizon Brief at 37. 

Cavalier Brief at 45; Cavalier Direa Testimony of Ashenden at 2. 

Final F-roposed Language at 15-17 (Cavalier Proposed 5 11.2.15.4). 
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of discrimination, there is no need for changes to its dark fiber processes.”’ Verizon claims that 
Cavalier’s proposal simply would impose expensive new obligations on Verizon without good 
reason.”’ For example, VerizOn asserts that information regarding whether “fiber is present but 
needs to be spliced” is unnecessary, because Cavalier is not entitled to access dark fiber at splice 
points.y Verizon likewise states that the information it provides in response to dark fiber 
inquiries has been held to be sufhcient in other Commission proceedings.”’ Verizon also asserts 
that Cavalier should request a field survey if it seeks additional information about a dark fiber 
inquiry.” Moreover, Verizon notes that it already searches for alternative routes to meet 
Cavalier’s requests for dark fiber, rendering the detailed information sought by Cavalier 
unnecessary.)” Verizon also states that the cost of providing the infomation sought by Cavalier 
is not included in its rates.” 

(u) Discussion 

103. Section 51.307(e) of the Commission’s rules requires incumbent LECs to 
“provide to a requesting telecommunications carrier technical information about the incumbent 
LEC’s network facilities sufficient to allow the requesting carrier to achieve ~ccess to unbundled 
network elements consistent with the requirements of this section.”ye We adopt Cavalier’s 
proposed section 1 1.2.15.4, modified as discussed below, to require VerizOn to provide 
additional information in response to dark fiber inquiries, pursuant to this rule. We agree with 
Cavalier that much of the technical information about Verizon’s network that it seeks in response 
to dark fiber inquiries is needed for Cavalier to have meaningful and nondiscrimiitory access to 
unbundled dark fiber. We find persuasive Cavalier’s claim that it needs additional information 
as a basis for its decision whether to continue pursuing dark fiber along particular routes or to 
particular locations, and to help resolve disputes regarding the availability of dark fiber.)’ 

Vaizon Reply Brief at 3 1. 

Verizon Brief at 36. 

Iu Id. 

y’ Id. at 36-37 (citing Verizon VirginiaSection 271 Order, 17 FCC Rcd at 2196042. paras. 145-47; Application 
by Verizon Matylandlnc., Veruon Wruhinglon, D.C. Inc., Veruon West Virginia Inc.. Bell Atlantic 
Communications, Inc (d/b/a Veruon Long Distance), NWlXLong Distance Compny (Cubla Veruon Enrerprire 
Solutions), Veruon Global Networks Inc, and Veruon Select Services Inc.. for Authorization to Provide In-Regian, 
InterUTA Senice-s in M a t y l d ,  Wcrrhington, D.C., and West Virginia, Memorandum Opinion and Order. WC 
Docket No. 02-384, 18 FCC Rcd 5212,528687, paras. 123-26 (2003)). 

Vaizon Reply Brief at 35-36. 

y7 Verimn Brief at 33; Verizon Direct Testimony of Albert Panel at 24; Final Proposed Language at 15-16 
(Verimn Proposed 5 11.2.15.4). 

ut Verizon Brief at 37. 

47 C.F.R. 5 51.307(e). 

Cavalier Brief at 4546. 
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Verizoa concedes that the availability of dark fiber has been a subject of dispute both between 
Cavalier and Verizon specifically, and among other caniers more generally?” Further, as 
Cavalier states, a response that merely indicates that fiber is or is not available is “too nebulous 
to [Cavalier] to know whether that means the fiber between point A and point B doesn’t e- 
has never been put in the ground, or whether there is fiber available between the two points and 
maybe some capacity will buxme available in the distant 

We also find that additional infonnation sought by Cavalier is needed to ensure 
access to unbundled dark fiber consistent with the Commission’s rules regarding routine network 
modifications. The Commission’s rules require incumbent LECs to “make all routine network 
modications” to unbundled loops or transport facilities?” The Triennial Review Order 
provides that “[tlhe requirement we establish for incumbat LECs to modify their networks on a 
nondiscriminatory basis is not limited to copper loops, but applies to all transmission facilities, 
including dark fiber facilitie~.’”~ We find that requiring Verizon to provide Cavalier an 
explanation of why dark fiber is not available in response to dark fiber inquiries will allow 
Cavalier a meaniugful oppoaunity to enforce its right to routine network modifications to 
unbundled dark fiber. Although Veri asserts that it should not have to provide additional 
information in mponse to a dark fiber inquiry when Cavalier instead could request a field 
survey, we note that, to provide the more liited information we require here, Verizon need not 
conduct a 111 field survey by dispatching technicians to the field to acquire new information, but 
rather need only provide the i n f o d o n  already in its records. To the extent that Cavalier 
requires still further information, it then may seek a field survey, if it so chooses. 

104. 

105. We reject Verizon’s claim that Cavalier does not need informalion about whether 
fiber needs to be spliced. Providing Cavalier access to information regarding the need for dark 
f ikr  to be spliced allows Cavalier to enforce its right to routine network modifications. Verizon 
must splice dark fiber to make it available to Cavalier on an unbundled basis to the extent 
required by the Commission’s routine network modification d e s .  Although Verizon is correct 
that Cavalier is not entitled to access dark fiber at splice points, Verizon must perform routine 
network modifications to dark fiber sought by Cavalier, including ‘’rerearranging or splicing 
 abl le."^" The Triennial Review Order states that this obligation requires incumbent LECs to 

~ 

Tr. at 245-46. 

”* Id. at 255. 

I” 47 C.F.R. $5 51.309(aXSXi), (eX5Mi). 

TriennialReview Order, 18 FCC Rcd at 17375, para. 638. 

”’ 47 C.F.R. §f 51.309(axSXii), (eX5Xii). In light of these newly-adopted rules, Cavalier’s need for infomtim 
thus differs h m  what it would have needed solely under the Virginia Arbifrution Order. mnbary to Verizoa’s 
claims. Verizon Reply Brief at 30. In that Order, we held that competitive LECs do not have the ri&t to access 
dark fiber at splice points, and V e h  is never requid to splice new dark fiber routes or add elecmnics to makc 
available dark fiber. Virginia Arbifrution Order, 17 FCC Rcd at 2726061,2726344,27269-70, paras. 451,457, 
467. While competitive LECs still do not have the right to access dark fibs at splice points, the routine network 
modification rules give them the right to have dark fiber spliced, or elecaonics added, to the extent that such 
(continued.. . .) 
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“make the same routine modifications to their existing dark fiber facilities for competitors as they 
make for their own customers - including work done on dark fiber to provision lit capacity to end 
users.”3y As a result, to the extent that Verizon would splice cable in order to provide a lit 
service to a retail customer, it likewise must do so at any point throughout its network to provide 
dark fiber to Cavalier. According to testimony, Verizon routinely splices fiber for purposes of 
providing senrice to retail customers.”’ Although language not disputed by the Parties states that 
“Verizon shall not be required to perform splicing to provide fiber continuity between two 
locations,” it goes on to state that ‘Hotwithstanding anything else set forth in this Agreement, 
Verizon shall provide Cavalier with access to Dark Fiber Loops and Dark Fiber IOF in 
accordance with, but only to the extent required by, Applicable Law.””* We thus direct the 
Parties to strike the sentence “Verizon shall not be required to perform splicing to provide fiber 
continuity between two locations” to eliminate ambiguity regarding Verizon’s obligatio? with 
respect to splicing pursuant to the Commission’s routine network modifications rules a 
addressedin section 11.2.15.1 oftheAgreement.3’g 

. 

is 

106. As noted in the Triennial Review Order, “[a]lthough the record before us does not 
support the enumeration of these activities in the same detail as we do for lit DSl loops, we 
encourage state commissions to identify and require such modifications to ensure 
nondiscriminatory access.”yo Similarly, the record here does not allow us to identify other 
modifications, beyond splicing, which would constitute “routine network modifications” that 
must be performed by Verizon. However, we encourage the Virginia Commission to undertake a 
proceeding ”to make dark fiber meaningfully available” as other states have done.’“ 

107. For these reasons, we find that Cavalier is entitled to information about ‘brhether 
fiber is: (i) installed and available, (ii) installed but not available. or (iii) not installed,” as well 
as a description “in reasonable detail the reason why fiber is not available, including, but not 
limited to, specifying whether fiber is present but needs to be spliced, whether w fiber at all is 
present between the two points specified by Cavalier, whether further work other than splicing 
needs to be performed, and the nature of any such further work other than splicing,” when a 
request for dark fiber is denied.w 

(Continued from previous page) 
activities fall withim the scope ofthose d e s .  47 C.F.R. 05 5 1.309(a)@)(ii), (eX5Xii). As we discuss below, the 
record in this proceeding is inadequate to fully enumerate what such activities include. 

356 

351 

351 

359 

yo 

361 

361 

Triennial Review Order, I8 FCC Rcd at 17375, para. 638. 

Tr. at 267-75. 

Aug. 1 DraftAgreement 5 11.2.15.1. 

Aug. 1 DtafIAgrcement 8 11.2.15.1. 

Triennial Review Order, 18 FCC Rcd at 17375, para 638. 

See, eg..id. at 17216-17,para. 385. 

Final Proposed Language at 15-17 (Cavalier Proposed 5 I 1  215.4). 

. 

64 



Federal Communications Commirsion DA 03-3947 

108. We reject V h n ’ s  claim that the dark fiber information it provides is adequate 
because it was accepted for p u p =  of prior d o n  271 pmceedingsW The section 271 
proceedings utilized were completed prior to the effective date of the Triennial Review Order. 
Thus, the Commission’s rules regarding the availability of unbundled dark fiber generally, and 
with respect to routine networlr modifications specifically, have changed since Verizon’s section 
271 approvals were granted.” We find that, as discussed above, additional infonnation is 
required for Cavalier to enforce its rights under rules that were not in place at the time of those 
prior proceedings. 

109. We do not adopt Cavalier’s proposed language seeking information about 
“pedestals, vaults, other intermediate pints of Connection.” To the extent that that information 
is needed to explain why a request for dark fiber is denied, Verizon is required to provide that 
explanation pursuant to other language in this provision. Cavalier is not entitled to access to dark 
fiber at intermediate points of connection, nor has it otherwise explained why t h i s  specific 
information is needed. We thenfore decli i  to adopt that language h m  Cadier’s proposed 
section 11.2.15.4. 

1 10. We also do not adopt the last sentence of Cavalier’s proposed section 11.2.15.4, 
which states: “This provision is intended to reduce llllcertlllll ’ ty about whether or not dark fiber is 
‘tennina~ or wt”’ As Cavalier itselfconcedes, this is not the sole purpose of the provision.‘6J 
Therefore, deleting that sentence will avoid confusion regarding the scope of the provision. 

11 1. We also reject Verizon’s claim that the information requirements should not be 
adopted because their cost is not included in its current rates.’ Verizon has submitted no 
evidence that the information needed to respond to Cavdia would not readily be available, nor 
has it provided any evidence regarding the costs it would incur to respond. Further, as discussed 
above, Verizon nced only p r o w  the i n f o d o n  already in its records. Moreover, the pricing 
of the dark fiber inquiry process WBS not properly raised, having not been addnssed in either 
Cavalier’s petition”’ or Vcrizon’s reply,” and thus we do not address it here. We thus adopt 
Cavalier’s proposed section 11.2.15.4, modified as discussed above. 

(a) Arbitrator’s Adopted Contract Language 

1 12. As discussed above. the Arbinator adopts the followhg language: 

Vcrizoa Brief at 36-37. 

Seegenera/& lkiennialReview Order, 18FCC Rcdat 17164-67, 17213-17, 17371-78,paras. 311-14,381-85. 
63241; 47 C.F.R. $5 51.3WaX6). (rXSXi), (eM3). (eX5Mi). 

365 Cavalier Direct Testimony of Ashenden at 2. 

3m Verizon Brief at 37. 

367 ~ e e  genera/b Cavalier Petition. 

3M See genera/& verizon AnsweriResponse. 
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1 1.2.15.4 - A Dark Fiber Inquiry Form must be submitted prior to submitting an 
ASR. Upon receipt of Cavalier’s completed Dark Fibex Inquiry Form, Verizon 
will initiate a review of its cable records to determine whether Dark Fiber Loop@) 
or Dark Fiber IOF may be available between the l0;ations and in the quantities 
specified. Verizon will respond within fifteen (1 5 )  Business Days from receipt of 
the Cavalier’s Dark Fiber Inquiry Form, indicating whether Dark Fiber Loop(s) or 
Dark Fiber IOF may be available (if so available, an “Acknowledgement”) based 
on the records search except that for ten (1 0) or more requests per LATA or large, 
complex projects, Verizon reserves the right to negotiate a different interval. The 
Dark Fiber Inquiry is a record search and does not guarilntee the availability of 
Dark Fiber h p ( s )  or Dark Fiber IOF. Where a direct Dark Fiber IOF route is 
not available, Verizon will provide, where available, Dark Fiber IOF via a 
reasonable indirect route that passes through intermediate Verizon Central Offices 
at the rates set forth in Exhibit A. Any limitations on the number of intermediate 
Verizon Central Offices will be discussed with Cavalier. If access to Dark Fiber 
IOF is not available, Verizon will notify Cavalier, within fifteen (1 5 )  Business 
Days, that no spare Dark Fiber IOF is available over the direct route nor any 
reasonable alternate indirect route, except that for voluminous requests or large, 
complex projects, Verizon remes the right to negotiate a different interval. 
Where no available route was found during the record review, Verizon will 
identify the first blocked segment on each alternate indirect mute and which 
segment(s) in the alternate indirect route are available prior to encountering a 
blockage on that route, at the rates set forth in Exhibit A. In responding to Dark 
Fiber Inquiries from Cavalier, Verizon will identify whether fiber is: (i) installed 
and available, (ii) installed but not available, or (iii) not installed. Where fiber is 
not available, Verizon shall describe in reasonable detail the reason why fiber is 
not available. including, but not limited to, specifying whether fiber is present but 
needs to be spliced, whether no fiber at all is present between the two points 
specified by Cavalier, whether M e r  work other than splicing needs to be 
performed, and the nature of any such further work other than splichg. Use of 
information provided by Verizon pursuant to this provision shall be limited to 
cavalier’s engineering and operations personnel. Cavalier’s marketing personnel 
shall not be permitted access to, or use of, this information. 

. 

e. Field Survey 

(i) Positions of tbe Parties 

1 13. Cavalier states that, in the past, the surveys performed by Verizon to verify the 
availability of dark fiber yielded different results than Verizon’s original records, resulting in 
disagreements between Cavalier and Verizon regarding dark fiber access.” Thus, Cavalier 
proposes that its employees would accompany the Verizon employees conducting the field 

Cavalier BriefaI42-43 & Exs. C10-3, C10-5. 
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survey.’m Cavalier asserts that this would allow it to verify Verizon’s determinations regarding 
dark fik availability, and to pose questions about the particular dark fiber at issue.”’ Joint dark 
fiber field surveys would be no more difficult than the vendor meets that Vcrizon conducts for 
DSO circuits, Cavalier claims, and would be a substantial improvement over the burdensome 
process that has sometimes resulted when the Parties disagree about the results of a field survey 
conducted solely by Verizon.”’ 

According to Cavalier, the uncertain cost of a field survey also is a deterrent to its 
use of the proces~.)” Thus, Cavalier proposes language placing limits on what it could be 
charged for the field ~urvey.~‘ Specifically, Verizon would provide an up-front budget estimate, 
and could only charge Cavalier beyond that amount for unforeseeable expenses that arose in 
conducting the field survey.”’ 

Cavalier also proposes that the Parties negotiate a separate means of resolving 

114. 

115. 
dark fiber disputes.)76 Cavalier claims that in situations such as disagreements between Vcrizon’s 
records and the results of a field survey, the Agreement should provide an opportunity for h t k r  
discussion to help resolve  dispute^.'^ Cavalier, however, asserts that while it “seeks both a joint 
field survey and a dispute resolution mechanism.” at a minimum we should “at least award 
Cavalier one or the other.””’ 

1 16. Verizon maintains that the need to coordinate with Cavalier employees to 
schedule and conduct the field survey would add significant complexity and bureaucracy to the 
process, and limit Verizon’s ability to schedule the remainder of its work efficiently.ln Further, 
Verizon states that the employees that conduct the field survey likely would not be able to answer 
many of the questions that Cavalier would likely pose.= These requirements, Verizon claims. 
would actually add cost and uncartainty to the field survey process.’” V&n asserts that the 

3m Final Proposed Imguage at 17-18 (Cavalier Roposed 4 11.2.15.5(u)). 

’” 
’r2 Cavalier Brief at 41-44; Cavalier Dueci Testimony of A s h d e n  at 4. 

’73 

”‘ Fins1 Roposed Language at 17-18 (Cavalier Roposed 5 11.2.15.5(ii)). 

”’ Id. 

’16 Id. 

m Cavalier Brief at 43-44. 

In CavalierReplyBriefat21. 

Cavalier Dircct Testimony of Ashenden at 4. 

Cavalier Direct Testimony of Ashenden at 3 4 .  

Vcrizon Brief at 34; V m k n  D i n a  TestimOay of Albert Panel at 21. 

Verizoa Rebuttal Testimony of Albert Panel at 13. 

’” Id. 
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field survey disputes cited by Cavalier do not demonstrate problems with Verizon’s existing 
process, which has been revised since they ~ccurred.)~ Verizon also asserts that Cavalier has not 
demonstrated that the Agreement’s general dispute resolution process would be inadequate for 
addressing dark fiber disputes.”’ 

(ii) Discussion 

117. We adopt Venzon’s proposed section 11.2.15.5(ii), modified to allow Cavalier 
personnel to attend the field surveys. As an initial matter, we reject Cavalier’s proposed 
language that would limit its obligation to pay the full costs of the field survey.)” We dealt with 
this issue squarely in the prior Virginia Arbifrution order, and found that when a competitor 
requests “a field survey to confirm the viability of a fiber path, it is reasoible for [the 
competitor] to bear the expense of that survey, regardless of the result, just as Verizon must do 
when it performs such surveys for itself.’“u Indeed, to the extent that Cavalier personnel are able 
to attend the field survey, Cavalier does not object to paying its cost.)u We thus apply our prior 
holding that it is reasonable for the competitive LEC bear the cost of the field survey. 

1 18. Given that Cavalier is paying the cost of the field survey, however, we find it 
reasonable for Cavalier to have the option of having its personnel accompany Verizon personnel 
when the field survey is conducted. Verizon notes that the employees it sends to conduct the 
field surveys may not be able to answer all of Cavalier’s questions.”’ We find, however, that 
Cavalier should have the option to choose whether to observe the field survey for which it is 
paying, notwithstanding the fact that all its questions may not be answered by the Verizon 
personnel conducting the field survey. We agree with Cavalier that this could help resolve some 
uncertainty regarding the availability of dark fiber that can remain in some cases even after the 
completion of a field survey.” As noted above, Cavalier also states that this would help allay its 
concern about the cost of the field survey process. We reject Verizon’s concern that its need to 
coordinate with Cavalier will create significant administrative burdens?” Under this provision, 
~ 

’82 Verizon Reply Brief at 34. 

”’ Verimn Brief at 35. 

Ie4 Final Proposed Language at 17-18 (Cavalier Proposed 5 1 l.2.15.5(ii)). 

’I’ Veruon Arbitration Order, 17 FCC Rcd at27271, para. 471. 

’16 Tr. at211. 

la’ Verizon Brief at 34-35. 

’81 We thus reject Verizon’s assertion that Cavalier’s cited problems with delay and uncertain results from prior 
field surveys arc inadequate to justify changes to Verizon’s current field s w c y  process, which was revised following 
the Virginia Arbitration Order, and accepted for purposes of demonstrating checklist compliaace in the Verizon 
Virginia Seerion 271 order. VrrizOn Reply Brief at 34. VnizOn has not demonstrated how the changes to ia 
process would have resolved the concerns raised by Cavalier, nor has it shown that Cavalier’s precise coneans were 
raised and rejected in the Verizon Virginia Section 271 Order. 

Verizon Brief at 34. 
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Verizon need not modify the schedule it ordinarily would employ when c o n d u h g  a field 
survey, but must inform Cavalier of that schedule and allow Cavalier to send its employees to 
observe the field survey pursuant to that schedule. 

119. We do not adopt Cavalier’s proposed language that would require the Parties to 
negotiate a new means of dispute resolution specific to dark fiber  dispute^.'^ As Verizon notes, 
the Agreement already contains a provision providing for the resolution of dinputes related to the 
Agreement, including dark fiber disputes.’” Cavalier has not provided any evidence why this 
existing mechanism is inadequate in the case of dark fiber disputes. Thus, we reject Cavalier’s 
proposal to establish a dark fiber dispute resolution mechanism as duplicative and unnecessary. 

120. Although we grant Cavalier’s request to allow it to participate in field surveys, 
because we do not adopt Cavalier’s proposed cost limitations and new dispute resolution process, 
we find that Verizon’s propod  section 11.2.15.5(u) provides a better Starting point.” We thus 
modify Verizon’s proposed section 11.2.15.5(ii) by adding the sentence “At Cavalier’s option, its 
personnel may observe the conducting of the field survey.” before the sentence “Verizon shall 
perform a field survey subject to a negotiated interval.” Observation by Cavalier includes the 
right to ask questions, although we recognize that the Verizon personnel conducting the field 
survey may not always have the information needed to answer Cavalier’s questions. . 

(iii) Arbitrator’s Adopted Contract Language 

121. As discussed above, the Arbitrator adopts the following language: 

(ii) A field survey that shows the availability of dark fiber pairs 
between two or more Verizon central offices, a Verizon central 
office and a Cavalier central office or a Verizon end office and the 
premises of a Customer, shows whether or not such pairs are 
defective, shows whether or not such pairs have been used by 
Verizon for emergency restoration activity and tests the 
transmission characteristics of Verizon dark fiber pairs. Ifa field 
survey shows that a Dark Fiber Loop or Dark Fiber IOF is 
available, Cavalier may reserve the Dark Fiber Loop or Dark Fiber 
IOF, as applicable, for ten (10) Business Days from receipt of 
Verizon’s field survey results. If Cavalier submits an order for 
access to such Dark Fiber Loop or Dark Fiber 10F &r passage of 
the foregoing ten (1 0) Business Day reservation period, Verizon 
does not guarantee or warrant the Dark Fiber Loop or Dark Fiber 
IOF will be available when VerizOn receives such order, and 
Cavalier assumes all risk that the Dark Fiber Loop or Dark Fiber 

190 Final ProposedLanguageat 17-18(CavalicrRoposed$ 11.2.15.5(ii)). 
19’ Verizon Brief at 35; Aug. I DraR Agreement 5 28.1 1. 

Final Proposed Language at 17 ( V d n  Roposed 5 11.2.15.5(ii)). 
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IOF will not be available. At Cavalier’s option, its personnel may 
observe the conducting of the field survey. Verizon shall perfoh 
a field survey subject to a negotiated interval. If Cavalier submits 
an order for a dark fiber pair without t k t  obtaining the results of a 
field survey of such pair, Cavalier assumes all risk that the pair will 
not be compatible with Cavalier’s equipment, including, but not 
limited to, order cancellation charges. 

d. Queue Provisions 

(i) Positions of the Parties 

122. Cavalier notes that when Verizon denies a request for dark fiber, Cavalier has no 
idea when such dark fiber might become a~ai1able.l~’ Cavalier must re-submit a request for dark 
fiber at just the right time once dark fiber does become available, or another carrier might get the 
dark fiber first.‘% Alternatively, Cavalier must constantly re-submit dark fiber inquiries, 
incurring a dark fiber inquiry fee in each instance, to avoid missing out on newly-available dark 
fiber.” To address this situation, Cavalier proposes a dark fiber “queue,” similar to the queue 
Verizon uses in making available collocation space.’” Under Cavalier’s proposed language, up 
to four years after Cavalier inquires about the availability of dark fiber along a route or to a 
location, Verizon would hold the request in queue, giving Cavalier the first opportunity to obtain 
dark fiber when it becomes available?” Cavalier agrees to respond promptly when dark fiber 
becomes available to avoid delay in the assignment of the dark fiber.m According to Cavalier, 
there is no support for Verizon’s claims that the queue process would be unworkable and 
burdensome.‘9g 

123. Verizon maintains that the creation and operation of the proposed queue would 
impose significant economic and operational burdensm According to Verizon, the proposal 
calls for it to create a queue system that is far more burdensome and difficult to maintain than the 
queue for collocation, given the vastly greater numbers of fiber routes than collocation spaces, 
and the greater turnover in available dark fiber.”’ Verizon asserts that its current process of 

’ 9 ~  Cavalier Brief at 38-39. 

’% Id. at 38. 

’” Id. 

’* Final Proposed Language at 17 (Cavalier Proposed 5 11.2.15.4.1). 

”’ Id. 

’- 
’99 Cavalier Brief at 39. 

ua VerizonBriefat31-32. 

”’ Id. at 32. 

Cavalier Rebuttal Testimony of Ashmden at 1-2. 
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providing available dark fiber only in nsponsc to dark fiber inquiries is "fair, well understood 
and applied unifomdy to all Verizon also notes that there is no guarantee that 
Cavalier still would want the dark fiber if it becomes available years down the road, wasting 
Verizon's time and effort in maintaining the queue.m Ultimately, Verimn claims that the 
proposed queue goes beyond anything required by the Act." 

(i) Discussion 

124. Wedonot adoptCavalier'spropsedsection 11.2.15.4.1,whichwouldrequirea 
dark fiber queue. Verizan demonstratts thpt the queue proposed by Cavalier muld increase its 

've burdens, pamCulerly under the hguage proposed by Cavalier, which would a- 
require daily, manual dark fiber inquiries for two to four years." Although Cavalier states that it 
is willing to accept a different duration for the queue, it provides no evidence that could form the 
basis either for its proposed two-to-four year queue or for some alternative interval. We agree 
with Verizon that comparisons to its collocation queue are not relevant, tecause of the 
s i g n i f i d y  larger numbers of dark fibers in Virginia than collocation s p ~ s . ~  Nor has 
Cavalier demonstreted that its queue is required by the Act or Commission rulss. As we discuss 
above, the additional information we require in response to dark fiber inquiries should help 
Cavalier tetter plan its activities and ensure compliance with the dark fiber unbundling rules. 
Further, as Verizon states, its current process for assigaiug dark fiber is understood by and 
applies equally to all competitive LECs."" We are concaned that Cavalier's ability to place its 
requests in queue would place it in a superior position to other competitive LECs with respect to 
access to unbundled dark fiber. Although Verizon speculates that other competitive LECs could 
opt into such a provision as well, they may not be able to do so quickly, if in fact they are able to 
do so at all.- 

. .  

( i  Arbitrator's Adopted Contract L8np8ge 

125. 
aspect of issue C10. 

As discussed above, the Arbitrator does not adopt any lauguage regarding this 

V&u R e b u a  Testimony of Albclt Pawl at 1 1-12, 

Verizon Brief at 32; V h n  Direet Testimony of Albcrl Panel at 18; V- Rebuttal Testimony of Albert 
Panel at 1 1 .  

lD1 Verizon Brief at 32; Verizon Dinct Testimony of Albert Panel at 19. 

Verimn Brief at 3 1 .  

a Id. at 32. 

40' Verizon Rebuttal Testimony of AlterI Panel at 11-12. 

In particular, tbc Commission currently iC evaluatmg whether to retain the 'pi&-aad-choose" rule. ?%mid 408 

Review&&, 18FCCRcdst 17409-10,17412-16,pnrac.713,720-29. 
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8. Issue C14 (Integrated DLC Loops) 

a. Introduction 

126. The Parties disagree about Verizon’s obligation to provide unbundled access to 
loops served by Integrated Digital Loop Carrier (Integrated DLC or IDLC) systems.” As the 
Commission noted in the Triennial Review Order, unbundling in the context of Integrated DLC 
systems presents particular challenges not always present in the case of other hybrid loops.‘1o 
Nonetheless, the Commission required incumbent LECs “to provide requesting carriers access to 
a transmission path over hybrid loops served by Integrated DLC system,” recognizing “that in 
most cases this will be either through a spare copper facility or through the availability of 
TJniversal DLC systems.’“” 

127. Cavalier proposes language that would require the Parties to conduct trials of two 
processes for unbundling access to loops served by Integrated DLC systems, and seeks 
unbundled access to such loops using one of these processes whenever Verizon uses Integrated 
DLC systems to serve end users.’12 Verizon claims to offer adequate alternatives to unbundling 
Integrated DLC loops, and thus claims that there is no need to conduct trials of unbundling the 
loops served by Integrated DLC systems themselves.“’ 

b. Positions of the Parties 

128. Cavalier expresses dissatisfaction with the level of service it is able to provide 
over unbundled spare copper loops or Universal Digital Loop Carrier (Universal DLC or UDLC) 
systems when serving a customer that Verizon previously served by Integrated DLC systems.“‘ 
Cavalier asserts that Verizon must unbundle the loops served by Integrated DLC systems 
themselves, and proposes language that requires the Parties to conduct trials of hailpiinail-up 
and multiple switch-hostmg processes for unbundling such loops.’” Ifthe tests are successful, 

*09 Integrated D E  loops arc a specific type of “hybrid loop,” which is defined 85 “a local loop composed of  bod^ 
fiber optic cable, usually in the feeder plant, and c o p p  wire or cable, usually in the distribution plant.“ 47 C.F.R. 
5 51.319(aX2). 

‘lo Specifically, because the Integrated DLC “system is integrated directly into the switches of incumbent LECs” 
and incumbent LECs “typically use concentration as a praftice for e n g i n h g  eaffic on their nehvorks,” meaning 
that “a one-for-one bansmission path between an incumbent’s central office and the customer premises may not exin 
at all times.” TrienniulReview Order, 18 FCC Rcd at 17154, para 297. 

Id. 

*I3 Final Proposed Language at 19-21 (Cavalier Roposed 5 11.4). 

413 Verizon Brief at 38-39. 

‘I‘ 

systems). 

‘” Final Proposed LaupL:.:e at 19-21 (Cavalier Roposed 55 11.4.1 - 11.4.6). The‘%aikpin/nail-up” option 
generally involves configur log a semi-permanent path and disabling certain switching functions. Triennia/ Review 
Or&, 18 FCC Rcd at 17154, para. 297 11.855. The ‘‘multiple switch hosting” option proposed by Cavalier would 
(continu ed.... ) 

Cavalier Direa Testimony of Vermeulen at 7-8 (discussing inadequacy of loops served by Universal DLC 
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Cavalier proposes provisions requiring that the Parties meet to develop procedures to implemant 
that unbundling process for Integrated DLC loops "on a fully available, commercial basis under 
the same rates, terms, and conditions as an unbundled loop provisioned over copper.'"6 

Verizon responds that it is not obligated to unbundle loops served by Integrated 
DLC systems."7 Verizon states that when Cavalier requests au unbundled loop to serve a 
customer that Verizon had served using Integrated DLC systems, Verizon first seeks to provide 
Cavalier with a spare copper loop or loop served by a Universal DLC system."' If no spare 
copper loop or Universal DLC loop is available, Verizon offers either to perfonn a line-and- 
station transfer"' to make available space on copper or UDLC facilities or to construct a new 
copper loop or UDLC.O Verizon claims that this allows it to meet its obligation under the 
Triennial Review Order to provide either a spare copper loop or UDLC or other "techuidly 
feasible methods of unbuudled ~CCCSS."'~~ In light of the small n u m k  of lines served by IDLC 
where there is no spare copper loop or UDLC, Verizon sees no justification for conducting trials 
of methods for unbundliag IDLC loops." 

hairpidnail-up process, and found that this approach is not cost-jdable." With respect to 
Cavalier's proposed multiple switch hosting process, Verizon states that the approach is not 
technically feasible given Verizon's current network technology.'~ Verizon also maintains that 
the 60 days Cavalier has proposed for each trial is too short." F d l y ,  Verizon contends that 

129. 

130. Verizon notes that, at Cavalier's request, Verizon previously reviewed the 

(Continued from prsvious page) 
involve "gmoming of the hgatal loops, such mat dm groups of multiplexed loops my be assigned to 
hmsmhion facilities, or the tamis*ion of loopr to mtqmkd nehvork .cccss systems." Fina Roposcd m e  
at 19 (Cavalier Reposed 8 11.4.3). 

416 Id. m 20 (Cavalier R o p e d  8 11.4.5). 

417 vaizon Brief at 38. 

'I' Id. 

'I9 As discussed above, a "li-and-station bansfef' m the XDSL context involves witching a customer's service 
from a loop that is not suitable for proding xDSL service to an available loop that is suitable for providing xDSL 
service. Similarly, a l i d - s t a t i o n  Inuufer also can be used to switch a customer's Saviee 6um a loop served by 
an Integrated DLC system to IUI available spare coppa loop or UniverJpl DLC loop. V e r i z ~ ~ ~  Direa Testimony of 
Albert Panel at 13. 

'm Veriroa Brief at 38. 

Id. (citing Triennial Review Order, 18 FCC Rcd at 17154, para 297). 

'2.1 Id. at 39. 

In Id. at3940 

' ~ 4  Id. at4041 

Id. at41-42. 
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Cavalier has not adequately demonstrated that Integrated DLC loops should be unbundled “under 
the same rates, terms, and conditions as an unbundled loop provisioned over copper.’- 

C. Discussion 

13 1. We decline to adopt Cavalier’s proposed language. While Verizon is obligated to 
offer unbundled loops served by Integrated DLC systems where no spare copper loops or 
Universal DLC loops are available, the TrienniaJ Review Order does not require Verizon to use 
the particular methods proposed by Cavalier. 

132. When a competitive LEC seeks access to au unbundled loop to serve a customer 
that M incumbent LEC is serving using an Integrated DLC loop, the Triennial Review Or& 
gives the incumbent LEC three  choice^'^: (1) unbundle a spare copper loop;” (2) unbundle a 
Universal DLC loop; or (3) provide unbundled access to a transmission path o v a  the hybrid loop 
served by the Integrated DLC Verizon’s refusal, under any circumstaaces, to unbundle 
access to Integrated DLC loops is not consistent with the Commission’s rules. The hybrid loop 
unbundling rules only require incumbent LECs to provide a technically feasible method of access 
to a DSO transmission path over the Integrated DLC loop where no spare copper loop or 
Universal DLC loop is available.’” 

133. We also find that the specific language proposed by Cavalier is at odds with the 
Triennial Review Order. Because incumbent LECs only are required to provide “a technically 
feasible method of unbundled access’’ to a transmission path over the Integrated DLC loop,’” we 
reject Cavalier’s language that would require Verizon to conduct trials of the spccific 
hai~~itdnail-up and multiple switch hosting unbundling processes.’32 We also reject Cavalier’s 
claim that Verizon should be required to unbundle Integrated DLC loops whenever desired by 
cavalier.’” The Triennial Review Order gives incumbent LECs the choice whether to unbundle 

‘% Verimn Direct Testimony of Albert Panel at 26-27. 

‘n Because Integrated DLC loops are “hybrid loop,” they are subjecl to the obligation to unbundle either s p a  
copper facilities or a DSO banmission path on the hybrid loop. Triennial Review Order, 18 FCC Rcd at 17154, 
para. 297. 

Incumbent LECs have the option, instead of unbundling the hybrid loop, “to provide a homerun copper loop . . . 
ifthe incumbent L E  has not m o v e d  such loop facilities.” Id at 17153-54, para 2%. 

‘w Specifically, the Order states that incumbent LECs must “provid[e] unbundled access to hybrid loops” for 
-0wbsad service by providing “an entire non-packeti7ed transmission path capable of voice-@e s e ~ k e  (ie., a 
circuit equivalent to a DSO circuit) between the cenbal office and customer’s premises.” Id. 

‘30 Id. at 17153-54, paras. 296-97. 

‘’I Id. at 17154, para. 297. 

”* Final Proposed Language at 19-21 (Cavalier Proposed 5 11.4). 
‘I3 See Cavalier Direct Testimony of Vermeulen at 7-8 (discussing inadequacy of loops served by U n i d  DLC 
SF-). 
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Integrated DLC loops when spare facilities are available, and the choice of technically feasible 
methods of Integrated DLC loop unbundling.q 

Despite rejecting Cavalier’s proposed contract language relating to unbundled 
Integrated DLC loops, we note that Verizon is obligated under other, undisputed terms of the 
Agreement to provide unbuudled Integrated DLC loops when a spare copper loop or Universal 
DLC loop is not available. Specifically, section 11.2 of the Agrement provides, in pertinent 
part: 

134. 

Subject to the conditions set forth in Section 1 1.7, Verizon shall allow Cavalier to 
access Loops unbundled from local switching and local transport as required by 
Applicable Law, in accordance with the terms and conditions set forth in this 
Section 1 1.2. The following enumeration of specific loop rrpeJ in this Agreement 
does not preclude Cavalier from requesting to the extent Verizon is required to 
provide under ApPricable Law, aaliitional Loop types.*’ 

Pursuant to this provision, Cavalier is entitled to request unbundled Integrated DLC loops, as 
permitted by the Triennial Review Order and Commission rules, even though unbundled 
Integrated DLC loops are not specifically enumerated in the interconnection Agreement. 

135. We further note that Stetion 1 1.7.6 of the Agreement specifies that, in those cases 
where Cavalier requests an unbundled loop to serve a customer that Verizon is serving using an 
Integrated D E  system, “Verizon shall, where available, move the requested Loop($ to a spare 
physical Loop, if one is existing and available, at no additional charge to Cavalier.’“‘ Section 
11.7.6 then proceeds to state that: 

If, however, no spare physical Loop is available, VaizOn shall within three (3) 
Business days of Cavalier’s request notify Cavalier of the lack of available 
facilities. Cavalier may then at its discretion make a Network Element BOna Fide 
Request to Verizon to provide the unbundled Local Loop through the 
dcmultiplexing of the integrated digitized Loop(s). Cavalier may also make a 
Network Element Bona Fide Request for access to Unbundled Local Loops at the 
Loop concentration site point. Notwithstanding anything to the con- in this 
Agreement, standard provisioning intervals shall not apply to Loops provided 
under this Section 11.7.6.&’ 

‘y Tbc Order recognizes that incumbent LECs have succcssfUlly provided unbundled access to Integrated DLC 
loops through various methods, including the hairpin method requested by Cavalier. Triemid Review Order, 18 
FCC Rcd at 17154, para. 297 11.855. 

‘I’ Aug. 1 DrafI Agrement 5 1 I .2 (emphasis added). 

Id. at 5 11.7.6. 

‘I’ Id. 
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As discussed above, where a spare copper loop or Universal DLC loop is not available, 
Commission rules require Verizon to unbundle the Integrated DLC loop itself. Subject to that 
underlying unbundling obligation, however, Verizon is tke also to continue to offer Cavalier the 
options specified in section 11.7.6."' 

136. With respect to cavalier's request that the rates for unbundled Integrated DLC 
loops should be the same as for an unbundled loop provisioned over copper, we conclude that 
Cavalier has not provided evidence that would allow us to determine appropriate TELRIC rates 
for unbundled Integrated DLC loops. We agree with Verizon that Cavalier has not justified this 
rate proposal. Indeed, Cavalier has presented no evidence to support any de- 'onofthe 
proper rates for unbundled Integrated DLC loops beyond its mere assertion in its proposed 
contract language. Verizon, on the other hand, also has not provided any cost-related data 
demonstrating that rates for unbundled Integrated DLC loops should not be the same as for 
copper loops. Because the Parties did not submit evidence regarding the cost of provisioning an 
unbundled Integrated DLC loop in those circumstances where no spare copper loop or Universal 
DLC loop is available, we have no basis for considering appropriate rates in this Order. 

As a result, under the Agreement as it durrently stands, bemuse the Part:, iave 
provided no evidence relating to the appropriate costs of Integrated DLC loop unbundlr .oops 
unbundled pursuant to section 1 1.2 that are not specifically enumerated, such as Integrated DLC 
loops, are priced through the Bona Fide Request (BF'R) process: 

137. 

Verizon shall, upon request of Cavalier and to the extent required by Applicable 
Law, provide to Cavalier access to its Network Elements on an unbundled basis 
for the provision of Cavalier's Telecommunications Service. Any request by 
Cavalir for access to a Verizon Network Element not provided pursuant to this 
Agreement or pursuant to another interconnection agreement in accordance with 
the terms and conditions of Section 28.13 hereof shall be treated as a Network 
Element Bona Fide Reque~t.'~ 

This BFR process will govern until the Parties negotiate a provision that specifically establishes 
the rates, terms, and conditions for access to a transmission path over hybrid loops served by 
Integrated DLC systems. 

d. Arbitrator's Adopted Contract Language 

138. As discussed above, the Arbitrator does not adopt any new language regarding 
issw C14, but instead clarifies that other, undisputed provisions in the Agreement require 
Verizon to unbundle Integrated DLC loops when no spare copper loop or Universal DLC loop is 
available. 

See supra para. 132. 

439 Id. at 0 1 1.8.1. Although we do not resolve the pricing of unbundled Integrated DLC loops in this procecdhg, 
we note that any charges imposed through the BFR process should not allow double-recovery by permitting V h  
to recover for COS& that also will be included in recurring or non-recurring charges imposed on ather competing 
carriers in the W e .  See Virginia Arbitration Order, 17 FCC Rcd at 21214, para 418 & ap. 1958-99. 
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9. h e  C16 (Pole Attachments) 

a. Introduction 

139. The Parties disagree about language Cavalier proposes in an attempt to expedite 
the pole attachment process. Section 25 1 (bX4) of the Act quires all LECs to provide access to 
poles, ducts, conduits, and righta+f-way in a ~~~ndiscriminato ry manner consistent with section 
224 of the Act.M The current pole attachment arrangements permit Verizon, as well as all other 
entities attackd to Verizon's poles, to ''engine&' the pole to make it ready for a new attachment 
and to bill the new attack (Iccordingl~."~ Cavalier proposes language that would change 
Vrrizon's make-ready process for accommodating Cavalier's pole attachment requests under 
section 224 of the Act.*' VerizOn opposes Cavalier's proposal, asserting that it would af€ect the 
rights of nearly every other &her in Virgbia,''' and indicating Verizon has dreaadii its pole 
attachment process since Cavalier last made use of the process.cu 

b. Positions of the Partien 

140. Cavalier wants to substitute the current system which involves multiple rounds of 
engineering and make-ready work on a single stretch of poles by each attacher with a single, 
unified engineering and make-ready process.* Under Cavalier's proposal, a single third party 
contractor would simultaneously perform the engineering and make-ready d e s  on behalf of 
all attached entities on the pole, and render the new attack a single bill;U6 Cavalier claims it 
has experienced excessive pole attachment delays and make-ready costs in the past."' It 
concedes that the Commission stopped shofi of nqUirine such a procedure in a recent pole 
attachment case, but asserts that the Commission left the door open for such a future requirement 

uo 47 U.S.C. p 25l(b)(4). Section 224 provides for the regulation of pole *hmcn@ on poks owned by utilities 
including local excbmge carriers, electric, &rs, wrter. stcam, or other public utility. 47 U.S.C. 8 224; see d o  47 
C.F.R. 5 1.1403. 

Cavalier Dinct Testimony of Ashmrh at 8-10; Cavdier Brief at 48-49. 'Ihis process is r e f e d  to as the 
' W e - r d y "  process. This mcsns that Verbm, tbe power company, mC cable company, md my other sitached 

take my necessary s t e p  to accommodac the planaed new attschmcnt See 47 U.S.C. $9 22413). (i). 

*' Final Roposcd Language at 21-25 (Cavalier Roposed $ 162). 

*' V h n  Brief at 42. 

competitive LEC each send out seprntc field teamc to daamvlc . thimp.ctoatheimpktivtmachmentmdto 

Tr. at 337-39; Verizon Brief at 44. 

Cavalier Arbifmtion Petition at 23-24. 

Cnvdicr Brief (d 49. 

*' 

"' Cavalier Rebuttll Testiuumy of Ashendm at 13; C a v r l i  Brief at 49. Cdvalier implicitly concedes that other 
attachers often c a d  the delays it fafed. Cavalier Brief at 4849. 
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by indicating that such a process would probably be more efficient.+u Cavalier’s proposed 
language would also require Verimn to complete the engineering and make-ready work process 
within 45 days after its application is submitted.”9 Cavalier believes that this proceeding is an 
appropriate fonun for resolving this dispute, as Verizon is the primary obstacle to its 
resolution.m 

141. Verizon argues that Cavalier’s proposal should be rejected for at least three 
reasons: (1) it calls for Verizon to assume the role of project coordinator for all pole attachm in 
Virginia, which it is not required to do under the Act; (2) Cavalier is not in a position to 
complain the current process is inefficient because Cavalier has insuffkient experience with it;u1 
and (3) even if a new process were needed it should be addressed in a proceedii which would 
allow for the participation of all affected attachm.’” Instead, Verizon proposes to continue 
following the current pole attachment process which the Virginia Commission and this 
Commission approved in approving its section 271 applicatio~~‘~’ Verizon also points to the 

. .  

Cavalier D u d  Testimony of Ashenden; Cavalier Rebuttal Testimony of Ashenden at 9 (citing Cuva1ie.r 
Telephom Conpqv, LLC v. Virginio Electric ond P o w  Cornpony, File No. PA-99405, Order, 17 FCC Rcd 24414 
(2002) (Virginio Elecnic OndPower)); Cavalier Brief at 49-50. 

u9 Final Proposed Language at 24-25 (Cavalier Proposed 0 16.2.8). The propoJed final lengulgc, howwer, 
conflictc with Cavalier’s statement that it would like to see M ad-to-end 45-day procws. but would be sarisfled if 
applications were approved or denied witbin 45 days (without restarting the 45day clock at a whim as it alleges 
Vcrizon docs) and make-ready work completed withiin a reasonable time. Cavalier Rebuttal Testimony of Ashenden 
at 12-13. 

‘* Cavalier Rebuttal Testimony of Ashenden at 11-12. Cavalier states that it hm been able to reach a similar 
agreement with entities other than Verizon and that such a process has been followed in eastern Virginia whm 
Veriwn’r poles ae not involved. Cavalier Dm Testimony of Ashendm at I I ;  Cavalier Rebuttal Testimony of 
Ashenden at 1 I .  

‘’I Verizon Rebuttal Testimony of Young at 4; Verim Brief at 43. Verizon notes that m the two year period since 
Cavalier experienced delnys associated with prior attachments to V e h ’ s  poles, Vcrizon has modified and 
cenrmlizcd its pole attachment process, appointing a Single Point of Contact (SWC) bawd in Richmond. Tr. at 
337-339; Verizon Brief at 44; Veriwn Reply Brief at 44. 

”’ Verizon Direct Testimony of Young at 7; Verizon Rebuttal Testimony of Young at 1-4. 

‘” Verizon Direct Testimony of Young at 2-3; Verizon Brief at 42 (citing Verizon Virginio SeElion 271 Order, 17 
FCC Rcd at 21986-87, para. 193). Verizon further asserts that in making its daermination that Verimn was in 
compliance with Checklist Item 3, the Virginia Hearing Examiner in the state 271 proceeding rejected essentially the 
same argument h m  Cavalier. Verizon Dmt Testimony of Young at IO; VerizOn Brief ~ 4 2 4 3 ;  Virginia Hearing 
Examiner’s Report at 97. In addition, Verizon distinguishes the issue Cavalier raises here from what it characterize 
88 a supdicially similar but hmdamentally different issue in the Virginia Arbitrution Or&. Wbm WorldCom 
proposed the use of its own contractors to perform make-ready work on Verizon’s pols due to a shortage of Vdzon 
wnmctm, noting even that the Bureau adopted Verizon’s language a h  Verizon agreed to a minor modification. 
Verizon Answer/Response at Exhibit A. 
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Commission's rejection of a similar pole attachment proposal by Cavalier in Virginfa Electric 
and Power.- 

e. Dircussion 

142. We decline to adopt the language proposed by Cavalier. First, the record indicates 
that Verizon's current pole attachment process has been streamlined and centralized since 
Cavalier's prior experience with the process."' second, given the multilateral ~ t u r c  of pole 
attachment arrangements, the process contemplated by Cavalier's proposed language would 
affect the interests of numerous entities not parties to this Agreement." These parties may 
refuse to embrace a unified process, muhiug in Verimn's W i i t y  to implement the process 
advocated by Cavalier even if m were to adopt Cavalier's proposed lan&e." Finally, the 
language advocated by Cavalier would requite Vcrizon to attempt to renegotiate potentially all of 
its pole attachment license agreements in Virginia, imposing a potentirrlly unreasonable burden 
on Verizon in the absence of evidence of discriminatory treatment toward Cavalier. 

143. In declining to adopt Cavalier's language, however, we note the need for 
continued processing of pole attachment applications in an efficient and timely manner. 
Competitive LECs like Cavalier that seck to attach to poles, as contemplated in section 251(bX4) 
of the Act, do so to compete with incumbent LECs.'" If evidence exists that the pole attachment 
process is not functioning to ensure that such access is made available expeditiously, Cavalier 
could revisit this issue in the future. 

6 Arbitrator's Adopted Contract Language 

144. 

16.0 -ACCESS TO RIOHTS-OF-WAYS Section 251(bX4) -To the extent 
requid  by applicable law and where facilities ~ T C  available, each Party 
("Licensor") shall provide the other Party ("Licensee'? access for purposcs of 
making attachments to the poles, ducts, rights-of-way and conduits it owns or 
m m l s ,  pursuant to any existing or future license agreement between the Parties. 
Such access shall be in conformance with 47 U.S.C. 5 224 and on tarns and 

The Arbitrator adopts the following language: 

V a h n  Direct Testimony of Young at 7-8 (citing Virginia Electric andPower, 17 FCC Red at 24421, pafa 21 
(order was releaoed subsequent to the Verizon Virginia Section 271 order)). 

"' Tr. at 337-338. 

'% There entities have 5 224 rights under the Act as well rights under their individual License agreements with 
Verizon. Cavalier's proposal could affect these rights without their ability to be heard. 

4 ~ '  The process advocated by Cavalier would be more appropriately considered on a statewide basis, where all 
entities to be affected by thii process would have m oppommity to plrticipate. 

''I See47U.S.C. 5 251@)(4). 
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conditions and prices comparable to those offered to any other entity pursuant to 
each Party’s applicable tariffs (icluding generally available license agreements). 

10. Issue C17 (Customer Contacts) 

a. Introduction 

145. Cavalier expresses concern about improper conduct by Verizon repnsentatives 
either during misdirected calls intended for Cavalier or during calls to Cavalier customers 
initiated by Veriwn. Cavalier proposes expanded obligations addressing each Party’s conduct 
during contacts with the other Party’s customers, and asks for mandatory investigations and 
liquidated damages in the event of improper conduct.’% Verizon claims that its existing practices 
governing customer Contacts art adequate, and thus objects to the additional obligations and 
liquidated damages proposed by Cavalier.” 

b. Positions of the Parties 

146. Cavalier states that there have been numerous instances of improper contacts 
between Verizon employees and Cavalier customers, including the disparagement of Cavalier, 
improper efforts to win back customers from Cavalier, and misrepresentation of Cavalier 
customers’ obligations to Verizon or its  affiliate^.^' Cavalier also expresses concern that 
Verizon’s retail o p t i o n s  have access to information about Cavalier and its customers h m  
Verizon’s wholesale operations.“ When Cavalier has brought concerns about improper contacts 
to Verizon’s attention, it believes that Verizon has not taken adequate internal steps to address 
the problems.- Cavalier further maintains that it suffers economic harm from improper 
contacts, for which it is not compensated.” 

147. To prevent these sorts of incidents from recurring, Cavalier recommends a variety 
of expanded obligations regarding both Parties’ contacts with each other’s customers. 
Specifically, Cavalier proposes to modify sections 18.2.1 and 18.2.2 of the Agreement, which 
govern a carrier’s responsibility to serve as the single point of contact for its customers, to make 
these obligations equivalent for both Cavalier and Verizon.- In the event that one Party 
“receives or responds to an inquiry h m  a Customer of the other party, or a prospective 
Customer of the other party,” Cavalier proposes prohibitions on marketing products and services, 

~~ 

459 Final Roposed Language at 25-28 (Cavalier Proposed 5 18.2). 

” Verwn  Brief at 4548. 

Cavalier Briefat 53-56 &Ex. C17-1 

462 Id. 

463 Id.at55. - Cavalier Reply Brief at 28; Cavalier Dirca Testimony of Zitz at 4. 

Final Proposed Language at 25-26 (Cavalier Proposed $8 18.2.1, 18.2.2). 

80 



Faded Commnniutions Commission DA 03-3947 

and against disparaging or di . ' '' gagainsttheotherPartyduringsuchcontacts." Insuch 
cases, Cavalier also proposes expanded obligations to provide referrals to the correct Party." 
According to Cavalier, if, as Verizon c h h s ,  improper customer contacts are rare, then these 
provisions seldom will be triggered, creating only a small W e n  for Verizon.a 

148. Cavalier suggests language requiring each Party to implement codes of conduct 
and train its employees regardii proper behavior during contacts with the other Party's 
customersw Under Cavalier's proposal. an investigation and reporting system would be 
required in the event of reported improper customer contacts, with a system of liquidated 
damages that would apply in the event of verified mi~conduct.'~ Cavalier also proposes that 
remedies related to customer contacts specified in section 18.2 of the Agreement are not 
exclusive remedies, but that Parties also may pursue their claims in other appropriate f0ra.4~~ 

149. As a threshold issue, V&n claims that Cavalier's proposals are "not appropriate 
for consideration in this arbieation, which is intended to dctamine the terms and coaditiona 
under which the Parties will satisfy their intemnnection and other network access obligations 
under section 251 of the Actmn Regarding the substance of Cavalier's pmpooals, VeriZon's 
proposed sections 18.2.1 and 182.2 only address Cavalier's responsibility to serve LIS the single 
point of contact for its c ~ s t o m m , ' ~  In the remainder of section 18.2, Verizon proposes more 
limited language than Cavalier, requiring that Parties not disparage one another when responding 
to misdinctsd calls, and providing for r e f d s  only in the CBSC of midirected repair calls.'" 
Verizon alleges that, given the existing procedures it already has in place. the burdensome 
proposed investigation and reporting ~ u i r c u ~ ~  and system of liquidated damages payments 
are not wananted by the d n m k  of isolated instances of problematic customcr contacts 
cited by Cavalier, nor by instanccS of l a d  conduct on the part of Vaizon's Yellow Pages 
affiliate?7' Verizon further states that it should not be required to train its employees in the 
products and services offered by Cavalier in order to meet the extensive refcrraJ obligations 
suggested by Cavalier.'% Finally, Verizon asserts that such mechanisms could create incentives 

466 Id. at 26 (Cavalier hposed p 18.2.3.4). 

a' Id. at 26 (Cavalier Propod 5 18.2.3.4). 

am Cavalier Brief a! 55-56. - Final Proposed Language at 26-27 (Cavalier RopoDcd 5 18.25). 

'70 Id. at 26-28 (Cavalier Proposed 0s 18.2.5 - 18.2.7). 

"' 
'R V&n Brief at 28. 

' 7 ~  Final Roposcd hguage  a! 25 (Verbn Proposed f p  18.2.1, 18.2.2). 

"' Id. at 25-26 (V&n Proposed $5 18.2.3 - 18.2.4). 

"' Verizon Brief at 47-48. 

'76 V&n Dircct Testimony of Smith at 16. 

Id. at28 (Cavalier F'ropod 8 18.2.8). 
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for competing carriers to assert dubious claims in the hopes of receiving liquidated damages 
payments." 

C. Discussion 

150. As an initial matter, we reject Verizon's claim that this issue is not appropriate far 
consideration in the arbitration. Cavalier properly presented this isme in its petition and the 
arbitration, among other things, evaluates the terms and conditions relating to tbc Parties' 
compliance with &tion 251 of the Act and associated Commission rules."' Such compliance 
requires Verizon to interconnect with Cavalier and provide access to UNEs on "terms and 
conditions that are just, reasonable, and nondiscriminatory.'"m We note that it is Verizon's 
position as the provider of UNEs to Cavalier that gives rise to the possibdity of such contacts in 
many instances, for example during contacts by Verizon personnel performing maintenance and 
rep& on behalf of Cavalier.uo We h d  that terms addressing each Party's contacts with the other 
Party's customers arising out of the relationships governed by section 251 properly may be 
considered in this arbitration. Moreover, we note that the Commission has considered factors 
such as improper customer contacts in evaluating carriers' compliance with their unbundling 
obligations for purposes of section 271 ."I We thus find that we may consider issue C17 raised 
by Cavalier. 

151. We adopt Cavalier's proposed sections 18.2.1 and 18.2.2, which require Cavalier 
to serve as the contact point for inquiries or maintenance and repair requests h t n  its end-user 
customers and Verizon to serve as the contact for inquiries or maintenance and repair requests 
from its end-user customeTs.'u Although Verizon's proposed sections 18.2.1 and 18.2.2 do not 
expressly make these obligations mutual, Verizon acknowledges that such a division of 
responsibility is proper.'" 

152. WealsoadoptCavalier'sproposedsections 18.2.3, 18.2.3.1, 18.2.3.2,and 
18.2.3.3, modified as discussed below."' Cavalier proposes to revise section 18.2.3 to e l i t e  

477 Verizon Reply Brief at 45; Tr at 215. 

'71 47 U.S.C. 5 252(c); 47 C.F.R g 51.807(c). 

'= 47 U.S.C. $5 ZSl(cX2). (3). 

uo See, e.g, Cavalier Direct Testimony of Zik at 2 4  Cavalier Brief at Ex. C17-1. 

4'1 &e, e.g., In the Matter ofApplicatim By SBC Communicafiom Inc.. Michigan Bell Telephone Company, and 
Southwestun Bell CommunicaIiom ,%vices. Inc. for Authorization to Provide In-Regiotx Inte~U TA Servica in 
Michigm Memorandum Opinion & Ordcr, WC Docket No. 03-138, 18 FCC Rcd 19024,19070, para 86 (2003) 
(comidering claims of improper customer contacts for pvposes of evaluating SBC's satisfaaion of its OSS 
obligations under the standard of 5 271). 

Final Proposed Language at 25-26 (Cavalier Proposed 66 18.2.1, 182.2). 

Verizon Direct Testimony of Smith at 15. 

Final Proposed Language at 26 (Cavalier Proposed $5 18.2.3 - 18.2.3.3). 

u3 
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the restriction that limits the section’s scope to misdinctcd ”repair” calls.w As Cavalier 
demonshatcs, the possibility of pIoblamptiC customer contacts is not limited solely to 
misdirected repair calls, but also could arise in the codtext of other misdirected calls.u6 Further, 
we note that Verizon’s claimed current informal practices are not dissimilar to what would 
formally be required under this Imguage.u’ Consistent with tbe evidence, we revise Cavalier’s 
section 18.2.3.2 and 18.2.3.3 to eliminate the limiting reference to mi4directed “repair” calls, 
instead applying those sections’ r e f d  and nondkpagement obligations to all types of 
misdirected calls. 

153. We reject Cavalier’s proposed section 18.2.3.4. This section would impose 
refmal and non-disparagement obligations on each Pptty in the context of any calls fiom the 
other Party’s customers or “proprospeCtive Customers.’*“ It also would reshict each Party h m  
providing information abut  its own products aad services during contacts with customers or 
“prospective Customers’’ of the other Party.w Protection against disparaocment and a refnral 
obligation in the context of misdiracted calls already arc encompassed in the revisions to section 
18.2.3.2 discussed above, and thus would be duplicative h. The proposed restriction on 
providing informiion about thc called carria’s services is overly broad, and thus potentially 
anticompctitive. “Customers” or ”prospective Customers’’ of one 
services might also be custpmas or prospective customers of the other carrier with respect to 
other services. Such a broad restriction on a &er providing information about its products and 
services to its own customers goes beyoad the requirements of the Act and the Commission’s 
rules. Inded, as Verizon points out, the scope of ”prospective Customers” could include 
virhrally all customers located in Cavalier’s service area,m and Cavalier offers no limiting 
definition that would allow it to be applied in a more reasonable manner. Given the protections 
of section 18.2.3.2 in the case of customers actually seeking to contact Cavalia, but contacting 
Verizon instead, the imposition of the unworkably broader requirements proposed by Cavalier is 
not justified. 

154. 

with mpect to certain 

We reject Verizon’s proposed section 18.2.4 as unnecessary. As proposed, 
Verizon’s section 18.2.4 imposes a nondisparagement requirement in the case of misdkted 
inquiries, other than repair calls, from the other Party’s customer.“’ As discusrcd above, such 
protections already are incorporated into the modified section 18.2.3.2 we adopt. 

‘13 Id. at 26 (Cavalier F’ropcscd 5 18.2.3). 

Cavalier Brief at 53-56 & Ex. C17-1. 

u7 VeriZrm Brief at 45-46 (referrals); Tr. at 209-10 (refcrrals); Final Ropoad Language at 26 (Vcrizm Roposed 4 
18.2.4) (non-dispatagement). 

‘” 
4w Id. 

Final Roporcd Language at 26 (Cavalier Roposcd 5 182.3.4). 

Verizon Brief at 46. 

Final Roposcd Lansuagc at 26 (v& Ropord 5 182.4). 
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155. We adopt portions of Cavalier’s proposed Section 18.2.5, as discussed below. The 
first sentence of Cavalier’s proposed section 18.2.5 imposes on each Party the obligation to 
implement procedures to ensure “clppropriatc professional conduct” by its employees when 
engaging in contacts with the other Party’s customers and to train its employees with respect to 
that policy.’m We find this to bc a reasonable step for the d e s  to take in ensuring that their 
employees act in a manner consistent with the obligations each Party has undertaken in this 
portion of the Agreement. Indeed, Verizon Bsserts that it already has policies of this general 
nature in place, and provides imhwtions to its employees with respect to those policies. We 
anticipate that such policies also would address other types of problems, such as 
misrepresentations to Cavalier’s customers regarding their obligations for distinct seMces that 
they obtain from Verizon, which Cavalier raises but which do not appear to be the subject of any 
exprrss language. In addition to adopting the first sentence of section 18.2.5, we also adopt the 
third sentence of section 18.2.5 that defines “appropriate professional conduct” for purposes of 
this We decline, however, to adopt Cavalier’s additional proposed language relating to 
a Verizon affiliate offering discounted Yellow Pages listings.” To the extent that Cavalier 
believes that this or any other action by Verizon violates this section 18.2, it may file a complaint 
or pursue other legal action to enforce its rights under this Agreement, as discussed be lo^.'^ We 
also decline to adopt Cavalier’s proposed second sentence of d o n  18.2.5, which would 
establish formal internal ivestigation and reporting requirements in the event of reports of 
improper customer coni,;ts. We agree with Verizon that the establishment of a formal 
investigation and reporting mechanism does not appear warranted by the volume of reported 
violations,’% and further find it unnecessary in light of Cavalier’s rights under this Agreement. 
Such formal processes also could be subject to abuse, as Verizon notes.m’ We would expect each 
party to have processes already in place to investigate claims of employee misconduct arising 
from any aspect of their employment including those related to carrying out duties under this 
Agreement?- Instead, because we adopt many of Cavalier’s proposed requirements, Cavalier 
now is in a position to enforce those obligations as it would other provisions of this Agreement. 

‘- 
‘m 

Vnizon’r c k i  that the prohibtion on employee conduct in violation of 5 18.2 is overly broad due to the breadth of 
obligations imposed under Cavalier’s proposed 6 18.2. Verizon Brief at 46. 

4w Final Proposid Language at 26-27 (Cavalier Proposed 8 18.2.5). 

‘” B e  infia p. 157. 

496 Verizon Brief at 47-48. Cavalier provided specific evidence regardmg only approximately 15 allegedly 
improper contacts over a five-year period. Cavalier Brief at Ex. C17-1. As discussed below, wbile we do not 
require Verizon to implement the fond investigation and reporting pnxedures sought by Cavalier, it may wish to 
use such proeedum in particular cases to invoke the resulting liability limitations of 4 18.2.8. See infro para. 157. 

‘w Verir..~n Brief at 46-48. 

49a 

Id. at 26-27 (Cavalier Propod 5 182.5). 

Because we adopt more limited requirements under 5 18.2 than originally proposed by Cavalier, we thus reject 

Indeed. it appears that Verimn does have such processes in place. Id. at 48. 
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156. Similarly, we reject Cavalier’s proposed sbctions 18.2.6 and 18.2.7, providing for 
liquidated damages in the event of impropa customs contactsm Cavalier’s proposed liquidated 
damages provisions are u~ccesBtvy in light of our adoption of section 18.2.8, discussed below, 
which will enable Cavalier to raise concerns about compliance with the requiremeas of sections 
18.2 through the contract’s dispute resoldon mechanism,” or through other means available for 
enforcing the terms of this contract and seeking monetary damages for violatiom.y’ 

may seek relief for a violation of section 18.2 through any forum of competent jurisdiction, with 
the modifications discussed  MOW.^ As Verizon coI1ctdes, Cavalier should kwe the ability to 
pmue claims in the event of si@cant harm caused by improper customer contacts.= We 
therefore direct that any liability of either Party under section 18.2 expressly be excludcd h m  
any liability limitation provisions of the Agreement. To conform section 18.2.8 to the language 
we adopt in section 18.2.5, we modify the tam “improper conduct” in section 18.2.8 to reference 
“inappropriate professional conduct” instead. We have made a conforming modification to 
section 25.5 of this Agnancnt as well to specifically exclude section 18.2 violations b m  
general limitation of liability provisions.” Cavalier’s proposed d o n  18.2.8 also restricts the 
injured Party from seeking such relief for the first occumme of a particular type of misconduct if 
the other Party certifies that it hs investigated the matter aad taken propa remedial action.- 
While we & not require the adoption of a f o d  investigation and reporting proce~s, we 
nonetheless believe it is appropriate to permit the Parties voluntarily to Imdcrt.ke such actions in 
order to limit their liability unda this provision of the Agreement. Because we do not adopt 
Cavalier’s proposed liquidated damages provisions under section 18.2.6, we do not adopt the last 
sentence of Cavalier’s proposed section 18.2.8, which cross-references that liquidated damages 
provision. 

157. We adopt portions of Cavalier’s proposed section 18.2.8 providing that each Party 

d. Arbitrator’s Adopted Contract Language 

158. As discussed above, the Arbitrator adopts the following language with respect to 
issue C17: 

18.2 - Customer Contact, C d i t e d  Repair Calls and Misdirectsd Inquiries 

‘- Final Proposed Language at 27-28 (Cavalier Proposed $8 18.2.6 - 18.2.7). 

wxl Aug. 1 DrPftAgreement§28.11. 

50’ See infiu, para. 157. 

Final Proposed Langusee at 28 (Cavalier hposed 5 18.2.8). 

TI. at216-17. 

yu See i@a P a t  IB.C.14 (discussing Issue C25 -Limitation of Liability). 

Final Proposed Language at 28 (Cavalier Proposed 8 18.2.8). 
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, 18.2.1 -Each party will recognize the other party as the customer of record of all 
Services ordered by the other party under this Agreement. Each party shall be the 
single point of contact for its own Customers with regard to al l  services, facilities 
or products provided by the other party directly to that party, and other smices  
and products which each party’s Customers wish to purchase h m  that party or 
which they have purchased h m  that party. Communications by each party’s 
Customers with regard to all services, facilities or products provided by the otha 
party to that party and other services and products which each party’s Customers 
wish to purchase from that party or which they have purchased fiom that party, 
shall be made to that party, and not to the other party. Each party shall instruct its 
Customers that such communications shall be dkected to that party, and not to the 
other party. 

18.2.2 - Requests by each party’s Customers for information about or provision of 
products or services which they wish to purchase from that party, requests by that 
party’s Customers to change, terminate, or obtain information about, assistance in 
using, or repair or maintenance of, products or services which they have 
purchased from that party, and inquiries by that party’s Customers concerning that 
party’s bills, charges for that party’s products or services, and, ifthat pcuty’s 
Customers receive dial tone line service h m  that party, m o y ~ c e  calls, shall be 
made by the that party’s Customers to that party, and not to the other party. 

18.2.3 - Cavalier and Verizon will employ the following procedures for handling 
misdirected calls: 

18.2.3.1 - Cavalier and Verizon will educate their respective Custom& as to the 
correct telephone numbers to call in order to access their respective repair 
bureaus. 

18.2.3.2 -To the extent Party A is identifiable as the correct provider of Senrice to 
Customers that make misdirected calls to Party B, Party B will immediately refer 
the Customers to the telephone number provided by Party A, or to an information 
source that can provide the telephone n u m k  of Party A, in a courteous manner 
and at no charge. In responding to misdirected calls, neither Party shall make 
disparaging remarks about the other Party, its services, rates, or service quality. 

18.2.3.3 - Cavalier and V h n  will provide their respectivecontact numbers to 
one another on a reciprocal basis. 

18.2.4 - Deleted 

18.2.5 - Each party shall provide adequate baining, and impose sufficiently strict 
codes of conduct or standards of conduct, for all of its employees and contractors 
to engage in appropriate professional conduct in any contact with the other party’s 
customers. For purposes of this section 18.2.5, “appropriate professional 
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conduct" shall be deemed to be conduct that is in accordance with sections 18.2 of 
this Agreement, as well as all applicable ind- standds. 

18.2.6 -Deleted 

18.2.7 - Deleted 

18.2.8 -The provisions of section 18.2 of this A m e n t  shall not be consmd 
to preclude either party from seeking relief in any forum of competent 
jurisdiction, except that each party shall be barred from seeking relief in MY 
forum of c o m p t  jurisdiction in response to the first O C C U ~ ~ C C  of any 
particular type of allegedly inappropriate professional conduct reported by one 
party to the other, if the alleged violation is continned through investigation and 
the investigating party certifies in good faith to the mm+ffending party that it has: 
(a) promptly investigatsd any report of alleged wrongdoi, and (b) taken prompt, 
reasonable, and appro&& remedial or disciplinary d o n  in response to any 
improper conduct identified by the investigating party. 

11. Issue C21N34 (Asrunnee of Payment) 

a. Introduction 

159. VcrizOn's proposed section 20.6 would permit it to demand "adequate assurance 
of payment" from Cavalier if the latter: m o t  dem0nsmt.e that it is crediworthy, fails to timely 
pay a bill, admits it is unable to pay its debts when due, or is the subject of a bdmptcy or 
similar pmceediq.= Under Vaizon's pposed language, the "- of paymmt" may take 
the fom of a cash deposit or letter of credit qual to two months' chmges for serviccs dd in 
CO- ' with the Agrement by Verizon to Cavalier. In addition, plrsuant to Verizon's 
pro& subsections (x) and (y), if Cavalier fails to timely pny two or more bills within a 6Oday 
period or three or more bills in a 180-day period, VcrizOn may demand additional assurance of 
payment in the form of monthly advanced payments of estimated charges. Cavalier opposes 
Verizon's proposed langunge.Y" We adopt a modified version of Verizon's proposed language. 

b. Positions of the Parties 

160. Cavalier argues that Verizon's proposed d o n  20.6 exposes Cavalier to the risk 
of disproportionately high deposits and advance payment, provides Verizon with far too much 
latitude, and does not comport with the Commission's Deposit Policy Statement, which was 
issued after the Virginia Arbitration Order in another proceeding to which V&n was a 
party.= Although, in the Virginiu Arbitration Order, the Bureau approved language similar to 

1M See Final F'roposed Language at 33-35 (Verimn Roposed 5 20.6). 

93' Cavalier Brief at 61. 

y*l Cavalier BrLf at 65 (citing Verixon Petifion far Emergeq Declmcrrory and Other Relief; WC Docket No. 02- 
202, Policy Statanat, 17 FCC Rcd 26884 (2002) ( D e p r f  PolicysrcWmenr)). 
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Verizon’s proposal here, cavalier notes that AT&T apparently did not object to the ass- of 
payment requirements and the Commission expressly exempted WorldCom h m  those 
requirements as long as the latter’s net worth exceeded $100 million, an exemption Verizon has 
not offered Cavalier.- Cavalier also claims that there are major unsupportable diffmces 
between Verizon’s proposed section 20.6 and the AT&T lanpge.’’o Cavalier notes that Verizon 
itself acknowledges that it has modified the AT&T language co- “ ‘vhn VerizOn can 
exercise its remedies and what those remedies will be.”’ Accordingly. Cavalier argues, 
Verizon’s proposed language should be rejected. 

Commission’s Deposit Policy Smmtm?“ First, although in that Statement the Commission 
recommended that carriers define a ”proven history of late payment” trigger for requiring a 
deposit to include a failure to pay more than a de minimis amount within a set period, Cavalier 
as- that Verizon’s two-month deposit provision contains neither a de minimis exception nor 
my ref- to a proven history of late paymentJK As drafted, Cavalier argues, d o n  20.6 
would allow Verimn to demand a $5 million deposit if it only thinh Cavalier may be unable to 
pay a bill, rather than requiring V h n  to apply an objectively determined measure of hncial  
~tability.’~’ It would also allow Verizon to make such a demand if Cavalier failed to pay only one 
of between 200 and 300 bills that Cavalier receives h m  VerizOn each month, not all of which 
are timely received.‘“ Indeed, although Verizon argues that its proposed language tracks the 
Commission’s recommendations concaning late payment and advance payment, Cavalier claims 
that subsections (x) and (y) of Verizon’s proposed section 20.6 are additioMI assurances of 
payment, not initial deposit obligations.”’ Cavalier argues that, if it disputed more than five 
percent of Verizon’s charges on any two bills in a 6O-day period or three bills in a 180-day 
period, such dispute would trigger these “additional assurance of payment” provisions of 
subsections (x) and (y), bringing the total “ a s s m  of payment” that Verizon could demand to 
$7.5 million.’“ Further, although the Commission suggested in the Deposit Policy Stutement that 
carriers bill in advance for usage-based services c m t l y  billed in arrears, Cavalier claims that it 

161. Cavalier also argues that Verizon’s proposal is inconsistent with the 

y)’ Id. at 62; Cavalier Reply Brief It 33 (citing Viiinia Arbihorion Or&, 17 FCC Red at 27390, PU?L 728). 

’lo Id. at 33 (quoting Verizon Brief at 56). 

’I1 Cavalier Brief at 63. 

’I1 See id. at 6344 (citing Deposit Policy Sfatemem, I7 FCC Rcd at 26887-88, para. 6). 

’I’ 

’I‘ See id (citing Tr. at 31 1-12. 

’I’ See id. at 37 (cithg Verizon‘s Brief at 58). 

’I6 Cavalier explains that it cwently pays about $2.5 million per month to Vaizon. Therefore, VerizOn could 
request $5 million under its initial dcpositktter of d i t  requireme-nt, and an additionel S2.5 million under lhe 
additional assurance of payment provisions set forth h subseaions (x) and (y). See Cavalier Brief at 64 (citing Tr. at 
12). 

See Cavalier Reply Brief at 32. 
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